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BOOK NOTICES. 



Virginia Reports.— Reports of cases in the Supreme Court of Appeals of Virginia, 
by Martin P. Burks, State Reporter. Vol. xcii. Prom July 18, 1895, till April 
2, 1896. Richmond : J. H. O'Bannon, Superintendent of Public Printing. 1896. 

The standard set by Volume 91, is fully maintained in this, the second volume 
issued by the present reporter. The prominent features of excellence in Mr. 
Burks' system of reporting were pointed out by Judge Lamb, of Richmond, in 
his review of Volume 91 of these reports, published in 2 Va. Law Register, 233, 
and need not be repeated here. 

Of the opinions reported in this volume, the following have been published in 
full in the Register, most of them with annotations: Anderson v. Hygeia Hotel 
Co.; Braxton v. Bell; Bumgardner v. Harris; Campbell v. McBee; Chapman v. 
Chapman ; C. & O. Ry. Co. v. Am. Exchange Bank; Collins v. Christian; Duff's 
Case; Duval v. Chelf; Hanks v. Lyons; Max Meadows v. Brady; Morotock Ins. 
Co. v. Rodefer ; Munford v. McVeigh ; Nye v. Lovitt ; Pillow v. S. W. Va. Imp. 
Co. ; Price v. Planters Bank; R. & A. R. Co. v. Patterson Tob. Co.; Richmond 
etc. Co. v. Bowles; Smith v. Smith; Spence v. N. & W. R. Co.; Staunton etc. Co. 
v. Haden; Stover's Case; Strouther's Case; Violett v. Alexandria; Williams v. 
Watkins; and Wood v. Walker. 

This list may be useful to those members of the bar who regard the annotations 
of the Register of sufficient value to be noted on the margins of the official 
report of these cases. This can best be done, however, after the completion of 
our Volume II, when the index will be issued. W. M. L. 



A Treatise on the Law of Attachment and Bail in Virginia and West Vir- 
ginia. By C. Whittle Sams, B. L., Attorney-at-Law. Richmond, Va. The J. 
W. Randolph Co. 1898. 

So large a part of the law of attachment is made up of local statutes and regu- 
lated by local practice, that it is next to impossible to deal with it in a compre- 
hensive way, save by a separate treatise on the law as it exists in each State. The 
volume before us has been prepared under a strong sense of this necessity of local 
treatment, and is confined, too closely, we almost fear, to the law of Virginia and 
West Virginia. There are two parts, one devoted to the former and the other to 
the latter State. We have only examined Part I., relating to the law of Virginia, 
and what we shall have to say will have reference to that portion only. The chap- 
ter headings indicate the scope of the work : The Origin and Nature of Attach- 
ment; Attachment against a Debtor removing property from the State; for Rent; 
for Twenty Dollars or less; in aid of a Suit in Equity; in aid of an Action at Law; 
Affidavit of Plaintiff; Issuance, Levy and Return; Lien; Custody of Attached 
Property, and Bond; Garnishees; Partnership; Defence to Attachment; Judg- 
ment; Rehearing and Appeal; Action for Malicious Attachment; and, lastly, 
Bail. 

The book is arranged analytically, after the manner of Minor's Institutes. It 
abounds in forms, which seem to have been prepared with great care, and which 
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the practitioner will find extremely helpful. No Virginia case, bearing howsoever 
remotely, on the subject seems to have escaped the eye of the author. Where judi- 
cial construction is lacking, the author, in many instances, modestly ventures his 
own opinions. These opinions are always thoughtful and suggestive, and, in the 
main, convincing. Indeed, the work bears, throughout, marks of laborious and 
conscientious study ; and, taken as a whole, Mr. Sams' treatment of his difficult 
subject seems to us to be a most creditable performance. After a more careful ex- 
amination of the volume, we retract nothing of the commendation we gave it in 
a brief notice in a previous number. It is one of those hand-books which the 
practitioner should wish to have on his working-shelf, nearest his elbow, ready for 
emergencies. 

But the book is not without defects. Most of those observed, however, are 
rather imperfections of form than of doctrine. In calling attention to these, we 
feel that we do a service to the author in indicating how a good book may be made 
better, and to the profession in helping to keep high the standard of legal author- 
ship. 

On page 134 the famous doctrine of Floyd v. Harding (28 Gratt. 401), though 
long since overturned by sec. 2463 of the Code of 1887, is stated as existing law — 
an error which is repeated at page 161 and again at page 181. 

In the treatment of orders of publication, and in suggesting the form of the 
order, the peculiarity of summoning corporations by publication (2 Va. Law Eeg. 
545 ) is not referred to, though attachment against corporations is discussed in more 
places than one. The form (p. 155) of sheriff's return on attachment against a 
corporation, is not strictly accurate, in failing to show, except by faint implica- 
tion, in what county the service was made. The statute prescribes that the return 
shall show "where" service was made, "else it shall not be valid." Code, sec. 
3227. 

On page 151 the statement is made, on the authority of Raub v. Olterback (89 
Va. 645, 649), that a summons returnable to a day of a term of court is void. 
The court does seem to say something of the sort, but this overlooks the express 
provision of sec. 3220 of the Code, that " process from any court, whether original, 
mesne or final, .... shall be returnable .... within ninety days after its date, 
to the court on the first day of a term, or in the clerk's office to the first or third Mon- 
day in a month," etc. 

The doctrine, (p. 171) that the transfer of movable chattels is regulated by the 
law of the owner's domicil, and if valid there is valid everywhere, regardless of 
the location of the property, is subject to so many exceptions that it is unsafe, if 
not inaccurate, to state the rule and omit the exceptions. Indeed, the exceptions 
almost invalidate the rule. See Wharton, Conf. Laws, 297, 304-313; Dicey, 
Conf. Laws, 530; Green v. Van Buskirk, 5 Wall. 307; Hervey v. Rhode Island etc. 
Works, 93 U. S. 664. 

The case of Craig v. Williams (90 Va. 500), noticed at page 72, is misappre- 
hended — rather, however, from the insufficient and confused statement in the 
opinion. In that case the order of attachment (the case was in equity) was en- 
dorsed on the original subpoena; the latter being properly returnable to rules, 
and the former not being in terms (as it never is) returnable anywhere, and being 
incapable of separation from the subpoena on which it was endorsed, was returned 
to rules along with the subpoena of which it was a part. It ought to have been 
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kept — that is, the endorsement, not the subpoena — as the court virtually held, in 
the sheriff's pocket until term; though the opinion does not intimate by what 
magic its separation from the subpoena might have been accomplished. The legis- 
lature rendered the separation unnecessary within a few weeks after the decision, 
as noted by Mr. Sams. 

In referring again to this case (p. 173) the other principle which it established, 
equally untenable, viz., that when chattels are subject to a valid mortgage in an- 
other State, and are subsequently brought into this State, such foreign mortgage, 
though not recorded here, takes precedence over valid local liens acquired by our 
own citizens, is stated as still the prevailing law in Virginia. In fact, it too was 
abolished along with its fellow, a few days after utterance, by act of the legisla- 
ture (Acts 1893-4, p. 545). 

The form of judgment in an action for wrongful attachment (p. 274) is inac- 
curate. In Chapter 16, in which this form occurs, the author points out the omis- 
sion from the Code of 1887, of the provision of the former law, which authorized 
the assessment of damages in the attachment proceeding itself, in favor of a de- 
fendant who successfully made defense that the attachment was sued out without 
" sufficient" cause; the only kindred statutory provision left, being, as the text points 
out, that clause of sec. 2898 which authorizes the recovery of damages, in an in- 
dependent action, by a defendant against whom an attachment has been sued out 
without " good " cause. No notice is taken of the latter provision, save to quote 
it, and throughout the entire chapter the author assumes that " malice " and want 
of "probable" cause are necessary to sustain an action for damages. We do not 
mean to controvert this latter proposition. In many cases, some of them recent, 
malice and want of probable cause have been insisted upon as a sine qua non of 
damages, as at common law, without any reference whatever to the clause in sec. 
2898, above quoted. But the point we make is that if malice and want of probable 
cause are essential elements of the cause of action, the form of judgment on page 
274 is altogether improper. Indeed, it is obvious, at a glance, that the author 
has confused the old proceeding (where the damages were assessed in the main 
attachment suit), with the independent action. We append as much of this 
form as is pertinent: " Whereupon, it appearing to the court ( or to the jury, if one 
was impaneled, ) that the defence of the said Injured Innocent, plaintiff, was well 
founded, and that the attachment aforesaid ( was ? ) sued out without ' sufficient ' 
cause, it is considered by the court that the said Injured Innocent, plaintiff) shall 
recover," etc. In other words, after showing that "malice" and want of "proba- 
ble" cause must be established, he gives judgment where there was merely want of 
"sufficient" cause. There is a wide gap between probable cause and sufficient 
cause. The proper form, as we conceive, would be the ordinary form of judgment 
in any other action of trespass on the case, e. g., "Thereupon came a jury" (we 
cannot imagine the court assessing damages in such case), "to-wit, A. etc., who, 
after having heard the evidence and the arguments of counsel, upon their oaths 

do say, 'we, the jury, find for the plaintiff, and assess his damages at 9 .' 

Whereupon it is considered by the court that the plaintiff do recover of the de- 
fendant $ — ," etc. 

It is scarcely true that in an attachment proceeding in aid of a suit in equity, 
the bill must be sworn to (p. 76). Where the jurisdiction does not depend upon 
the attachment, there is no reason why the necessary affidavit in support of the 



1897.] BOOK NOTICES. 711 

attachment should not be made independently of the bill, as we believe is common 
practice. Nor does there seem to be any reason why a separate affidavit would 
not suffice in any case. 

The omission to print the full text of the attachment statutes is unfortunate. 
In order to read the volume intelligently, one must necessarily make frequent 
reference to the language of these statutes. The omission compels the reader to 
study the subject with the commentary in one hand, the Code in the other, and 
to long for a third in which to hold the Acts of Assembly. True, much of the 
statutes is quoted, by piecemeal, but the frequent omission of quotation marks, and 
the use of paraphrases of the statutory language, leave the reader in constant doubt 
as to what the precise statutory language is., To have included in the volume the 
full text of the statutes would have given ready access to them as a whole. 

The analytical arrangement adopted, while most excellent for students, is apt to 
confuse lawyers who are not accustomed to it, and tends to needless repetition — 
abundant illustration of which is afforded by this volume. 

We suggest that in future editions the forms be printed separately as an appen- 
dix, or else set up in smaller type, so that the eye may easily distinguish them 
from the text. Mr. Sams has adopted the old custom of quoting cases in long style> 
even to the "et al." Grattan's Reports are cited throughout as "Grat.," though 
for this there is precedent in Minor's Institutes; but it would be difficult to find in 
legal publications a modern precedent for the "p." which appears throughout in 
every citation of page numbers — thus: "14 Grat. p. 77." Randolph's reports 
are cited " Ran." Many and unusual liberties are taken in abbreviating citations 
of the Southeastern Reporter. For example, Southeastern Reporter — Southeast- 
ern R — Southeastern Reptr — Southeast. Rep't'r. — Southeastern Rep't'r — Southe 
Rep't'r — Southe R — Southe Rep — these are used indiscriminately on the same 
page, though preference is given to the latter two, which appear throughout the 
index of cases, and cannot be excused as typographical errors. The approved ab- 
breviation "S. E." was not found in the volume. We supposed that "Southe 
Rep" was intended for "Southern Reporter," until by actual reference to the 
cases it was found to represent "Southeastern Reporter." The arrangement into 
paragraphs seems to have been done without regard to subject-matter, and after 
no particular plan. One finds in a new paragraph matter closely enough connected 
with that preceding to have been put into the same sentence with it, and again 
new subjects introduced without a break to put one on notice. The result is to con- 
fuse the reader. See, for example, pp. 56-60, 80-81, 168-9. 

The author has made such free use of italics in his text that the reader finds 
they no longer serve for emphasis, but, like those which abound in King James' 
version of the Scriptures, they rather retard the sense The book might be con- 
densed to advantage by omitting the discussion of numerous questions not strictly 
germane to its subject; by shortening many long and sometimes tedious state- 
ments of facts in connection with cases cited; and by relegating much of merely 
collateral and obsolete matter to foot-notes. The text frequently suggests a digest, 
rather than a treatise — see pp. 81, 99. 

In the preface the reader is invited to "trace the question he is interested in 
through both parts, as they often throw valuable light on each other, and in many 
cases constitute well-nigh binding authority." The author should rather himself 
have brought together the decisions of the two States, where the decisions of the 
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one throw valuable light upon the law of the other. But we look in vain for a 
West Virginia citation in the discussion of the Virginia law, or even a cross- 
reference to the West Virginia portion of the book. 

Most of the Virginia cases since 87 Va. are cited from the Southeastern Reporter 
instead of from the official reports. The index, which seems to be full, might be 
much improved by arranging the sub-heads alphabetically. For instance, under the 
title of "Forms" there are seventy-five sub-heads, all of which may have to be 
examined in the search for a particular form. The book is printed in clear type, 
on good paper, and is well bound in law sheep, and makes a handsome volume of 
460 pages. W. M. L. 



